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United States Court of Appeals for the 

District of Columbia 


No. 6422. 

Huyler’s Incorporated, Petitioner, 


vs. j 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 


Docket No. 28369. 


Huyler’s Corporation 
vs. 

Commissioner of Int. Rev. 


For Taxpayer: Lawrence P. Mattingly, Esq. 

For Commissioner: Eugene Meacham, Esq., 

C. E. Lowery, Esq. 


1927. 

May 10 
May 12 
July 8 
J uly 11 

1929. 

April 4 
April 30 

May 2 

May 2 


Docket Entries . 


Petition received and filed. Taxpayer noticed. 
Copy of petition served on General Counsel. 
Answer filed by G. C. 

Copy of answer served on taxpayer, (general 
Calendar. 


Hearing set May 21, 1929. j 

Motion for leave to amend petition, amendment 
tendered, filed by taxpayer. | 

Motion to place on the Reserve Cal. filed b^ G. C. 
5-3-29 Granted. 

Copy of motion and amended petition served on 
G. C. 


1—6422 a 
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1929. 

June 27 Motion for extension of time to 10-29-29 to answer 
filed bv G. C. Granted. 

90 

Oet. 24 Answer to amended petition filed by G. 0. Copy 
served 11-1-29. 

1930. 

Dec. 12 Hearing set Mar. 4, 1931. 

1931. 

Feb. 24 Motion for continuance of 30 days filed by tax¬ 
payer. 2-25-31 Granted. Set for hearing 
5-11-31. 

May 8 Motion for continuance of 30 days filed by tax¬ 
payer. 5-11-31 Con’t. to 5-21-31. 

May 21 Hearing had before Mr. Arundell. Respondent 
at close of hearing moved for judgment as 
found in deficiency notice subject to adjust¬ 
ment in accordance with stipulation. Stipula¬ 
tion of facts filed. 60 days for briefs. 

June 20 Transcript of hearing of May 21, 1931 filed. 

July 14 Motion for extension to Aug. 21, 1931 to file brief 
filed by G. C. 7-15-31 Granted. 

July 20 Stipulation that photostat copies be admitted in 
evidence filed. 

July 21 Motion for extension to Aug. 21, 1931 to file brief 
filed by taxpayer. 

July 23 Motion for extension to Aug. 31, 1931 to file brief 
filed by taxpayer. Granted. 

Aug. 17 Brief filed by G. C. 

Aug. 22 “ “ “ taxpayer. 

Oct. 23 Findings of fact and opinion rendered, C. Rogers 
Arundell, Div. 7. Decision will be entered under 
Rule 50. 

1932. 

Jan. 13 Notice of settlement filed by G. C. 

Jan. 15 Hearing set Feb. 3, 1932, on settlement. 

Jan. IS Consent to settlement filed by taxpayer. 

Jan. 21 Decision, entered. C. Rogers Arundell, Div. 7. 

2 1932. 

July 20 Stipulation of venue filed. 

July 20 Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 
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1932. j 

July 20 Proof of service filed. 

Sept. 16 Motion for 30 day extension to prepare a^id trans¬ 
mit record filed by taxpayer. 

Sept. 16 Order enlarging time to Oct. 18,1932 forjprepara- 
tion of evidence and delivery of recor^ entered. 

Oct. 15 Motion for enlargement to 10-28-32 for jprepara- 
tion of evidence and delivery of record filed by 
taxpayer. I 

Oct. 15 Order enlarging time to Oct. 28,1932 for prepara¬ 
tion of evidence and delivery of record entered. 

Oct. 26 Motion for enlargement of time to Ilf28-32 to 
complete and deliver record filed by taxpayer. 

Oct. 26 Order enlarging time to Nov. 28, 1932 ijor prep¬ 
aration of evidence and delivery of record en¬ 
tered. 

Nov. 25 Motion for enlargement of time to 12-28-32 to 
prepare and transmit record filed by taxpayer. 

Nov. 25 Order enlarging time to Dec. 28, 1932 fbr prep¬ 
aration of evidence and delivery of record en¬ 
tered. | 

Dec. 29 Motion for 10 day extension to complete record 
filed by taxpayer. 

1933. 

Jan. 11 Praecipe filed—proof of service thereon] 

Jan. 11 Agreed statement of evidence lodged. 

Jan. 14 Agreed statement of evidence approved and or¬ 
dered filed. 

3 Docket No. 29154. 

i 

Huyler’s Incorporated I 


Commissioner of Int. Rev. 

For Taxpayer: Lawrence P. Mattingly. i 

For Commissioner: Eugene Meacham, 

C. E. Lowery. j 

Docket Entries . 

1927. j 

June 15 Petition received and filed. Taxpayer notified. 
June 16 Copy of petition served on General Counsel. 
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1927. 

July 11 Answer filed by G. C. 

July 12 Copy of answer served on taxpayer. Gen. Cal. 

1929. 

April 6 Hearing set May 21, 1929. 

April 30 Motion for leave to file amended petition, amend¬ 
ment tendered, filed by taxpayer. 

May 2 Motion to place on the Reserve Cal. filed by G. C. 
5-4-29 Granted. 

May 2 Copy of motion and amendment served on G. C. 

June 27 Motion for extension of time to Oct. 29, 1929 to 
answer filed by G. C. Granted. 

Oct. 24 Answer to amended petition filed by G. C. Copy 
served 11-1-29. 

1930. 

Dec. 13 Hearing set Mar. 5, 1931. 

1931. 

Feb. 24 Motion for continuance of 30 days filed by tax¬ 
payer. 2-27-31 Granted to 5-11-31. 

May 8 Motion for continuance of 30 days filed by tax¬ 
payer. 5-11-31 Granted to 5-21-31. 

May 21 Hearing had before Mr. Arundell, Div. 7. Stip¬ 
ulation of facts filed. Briefs due 60 days. 

June 20 Transcript of hearing May 21, 1931 filed. 

July 14 Motion for extension to Aug. 21, 1931 to file brief 
filed by G. C. 7-15-31 Granted. 

July 20 Stipulation that photostat copies be admitted in 
evidence filed. 

July 21 Motion for extension to Aug. 21 to file briefs filed 
by taxpayer. 

July 23 Motion for extension to 8-21-31 to file briefs 
granted. 

Aug. 17 Brief filed by G. C. 

Aug. 22 Brief filed by taxpayer. 

Oct. 23 Findings of fact and opinion rendered, Mr. Arun¬ 
dell, Div. 7. Decision will be entered under 
Rule 50. 

1932. 

Jan. 13 Notice of settlement filed by G. C. 

Jan. 15 Hearing set Feb. 3, 1932 on settlement. 
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1932. 

Jan. 18 Consent to settlement filed by taxpayer, j 

Jan. 21 Decision entered, C. R. Arundell, Div. 7.1 

4 1932. | 

July 20 Stipulation of venue filed. 

July 20 Petition for review by Court of Appeals bf D. C. 

with assignments of error filed by taxpayer. 

July 20 Proof of service filed. 

Sept. 16 Motion for 30 day extension to prepare an|i trans¬ 
mit record filed by taxpayer. 

Sept. 16 Order enlarging time to Oct. 18,1932 for prepara¬ 
tion of evidence and deliverv of record entered. 

Oct. 15 Motion for enlargement to 10-28-32 for prepara¬ 
tion of evidence and delivery of record pled by 
taxpayer. 

Oct. 15 Order enlarging time to Oct. 28,1932 for prepara¬ 
tion of evidence and delivery of record Entered. 

Oct. 26 Motion for enlargement of time to 11-2^-32 to 
complete and deliver record filed by taxpayer. 

Oct. 26 Order enlarging time to Nov. 28, 1932 for, prepa¬ 
ration of evidence and delivery of record en¬ 
tered. 

Nov. 25 Motion for enlargement of time to 12-28-32 to 
prepare and transmit record filed by taxpayer. 

Nov. 25 Order enlarging time to Dec. 28, 1932 for* prep¬ 
aration of evidence and delivery of record en¬ 
tered. | 

Dec. 29 Motion for 10 day extension to complete record 
filed by taxpayer. 

1933. 

Jan. 11 Praecipe filed—proof of service thereon. 

Jan. 11 Agreed statement of evidence lodged. 

Jan. 14 Agreed statement of evidence approved and or¬ 
dered filed. 
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5 Docket No. 39841. 

Huyler’s Inc., 

. v. 

Commissioner of Int. Rev. 


For Taxpayer: Lawrence P. Mattingly, Esq. 

For Commissioner: Eugene Meacham, Esq. 

C. E. Lowery, Esq. 


1928. 


July 

17 

J ulv 

18 

Sept. 

13 

Sept. 

15 

1931. 


May 

8 

May 

21 

June 

20 

July 

14 

July 

20 

July 

21 

July 

23 

Aug. 

17 

Aug. 

22 

Oct. 

23 

1932. 


Jan. 

13 

Jan. 

15 


Docket Entries. 


Petition received and filed. Taxpayer notified. 
(Fee paid). 

Copy of petition served on General Counsel. 

Answer filed bv G. C. 

* 

Copy of answer served on taxpayer. Gen. Cal. 


Motion for 30 day continuance filed by taxpayer. 
5-11-31 Granted to May 21, 1931. 

Hearing had before C. R. Arundell, Div. 7, on 
merits; stipulation of facts filed. 60 days for 
briefs. 

Transcript of hearing of May 21, 1931 filed. 

Motion for extension to Aug. 21, 1931 to file brief 
filed by G. C. 7-15-31 Granted. 

Stipulation that photostat copies be admitted in 
evidence filed. 

Motion for extension to Aug. 21, 1931 to file brief 
filed by taxpayer. 

Motion Granted. 

Brief filed bv G. C. 

•/ 

Brief filed by taxpayer. 

Findings of fact and opinion rendered, C. Rogers 
Arundell, Div. 7. Decision will be entered 
under Rule 50. 

Notice of settlement filed by G. C. See 28369. 

Hearing set Feb. 3, 1932 on settlement under 
Rule 50. 
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Jan. 18 Consent to settlement filed by taxpayer, j 
Jan. 20 Decision entered, C. R. Arundell, Div. 7. j 
July 20 Stipulation of venue filed. | 

July 20 Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 
Julv 20 Proof of service filed. 

Sept. 16 Motion for 30 day extension to prepare anft trans¬ 
mit record filed by taxpayer. 

Sept. 16 Order enlarging time to Oct. 18,1932 for prepara¬ 
tion of evidence and transmission & delivery 
of record entered. 

Oct. 15 Motion for extension to 10-28-32 to prepare and 
transmit record, filed by taxpayer. 

Oct. 15 Order enlarging time to Oct. 28,1932 for prepara¬ 
tion of evidence and delivery of record entered. 
Oct. 26 Motion for enlargement of time to 11-^8-32 to 
complete and transmit record filed by taxpayer. 
Oct. 26 Order enlarging time to Nov. 28, 1932 fo|r prep¬ 
aration and delivery of record entered- 

6 1932. | 

Nov. 25 Motion for enlargement of time to 12-2&-32 to 
complete record filed by taxpayer. j 
Nov. 25 Order enlarging time to Dec. 28, 1932 to prepare 
evidence and transmit record entered. I 
Dec. 29 Motion for extension of 10 days to complete 
record filed by taxpayer. 

1933. * ! 

Jan. 11 Agreed statement of evidence lodged. 

Jan. 11 Praecipe filed—proof of service thereon. 

Jan. 14 Agreed statement of evidence approved and or¬ 
dered filed. 

7 Tendered April 30, 3.929. 
United States Board of Tax Appeals. 

Docket No. 2S369. ! 

i 

Huyler’s, Incorporated, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. 

The above named petitioner hereby petitions for i rede¬ 
termination of the deficiency set forth by the Commissioner 
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of Internal Revenue in his notice of deficiency (IT:GR: 
D-LAW-60D) dated March 11, 1927 and as a basis of its 
proceedings alleges as follows: 

(1.) The petitioner is a New York corporation with its 
principal office at 110 East 13th Street, New York, New 
York. 

(2.) The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the taxpayer March 
11, 1927. 

(3) The taxes in controversy are income taxes for the 
calendar year 1922 and for $20,028.85. 

(4.) The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

(a) Depreciation in the amount of $37,S77.77 sustained 
during the year on retail stores and factory fixtures, ma¬ 
chinery and equipment was not allowed as a deduction 
from gross income. 

8 (b) Exhaustion, in the amount of $5,079.37 sus¬ 

tained during the year of the March 1, 1913 value of 
a leasehold, was not allowed as a deduction from gross 
income. 

(c) Depreciation, in the amount of $9,607.20 sustained 
during the year on buildings owned by the Gramercv In¬ 
vesting Company of New York, a corporation affiliated with 
the petitioner! under the provisions of section 240 of the 
Revenue Act of 1921, was not allowed as a deduction from 
gross income. 

(d) Income in the amount of $50,273.50 from the sale to 
the petitioner by Grainercy Investing Company of New 
York, a corporation affiliated with the petitioner under the 
provisions of Section 240 of the Revenue Act of 1921, of an 
interest in real estate situated at 1117 F Street, Washing¬ 
ton, D. C., was included in the income upon which the 
alleged deficiency in tax is based. 

(e) The value of an interest in real property situated at 
1320 Chestnut Street, Philadelphia, Pennsylvania, on the 
date paid into the corporation by its stockholders was not 
used as the basis from which to determine the income from 
its sale in 192? by Gramercv Investing Company of Penn¬ 
sylvania, a corporation affiliated with the petitioner under 
the provisions of Section 240 of the Revenue Act of 1921. 

(f) The notice of deficiency in tax sent to the petitioner 
(Exhibit A) is a determination of an alleged deficiency in 
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tax based upon the combined incomes of the petitioner, 
Gramercy Investing Company of New York and Gramercy 
Investing Company of Pennsylvania affiliated corporations 
under the provision of Section 240 of the Revenue Act of 
1921. j 

(5.) The facts upon which the petitioner reliesj as the 
basis of this proceeding are as follows: 

(a) In its books of account and return petitioner de¬ 
ducted from income depreciation at the rate of 7% per 
cent per annum on the book value of its retail stores and 
factory fixtures, machinery and equipment. In tlie com¬ 
putation of the alleged deficiency in tax the respondent dis¬ 
regarded the book value of these assets and allowed a de¬ 
duction on account of their depreciation equal to 7M> 

9 per cent of a value arrived at by arbitrarily recon¬ 
structing the account thereby disallowing deprecia¬ 
tion actually sustained in the amount of $37,887.77. 

(b) Petitioner during the year 1902 acquired a l^ase on 
the real property known as 508 5th Avenue, New York, 
N. Y. for the term of 21 years with the option of one re¬ 
newal for an additional term of 21 years. This leasehold 
had a fair market value on March 1,1913 of $160,000. (See 
Appeal of Huvler’s et al. 8 B. T. A. 13.) 

(c) Gramercy Investing Company of New York, a cor¬ 
poration affiliated with the petitioner under the provisions 
of Section 240 of the Revenue Act of 1921 sustained de- 


predation of buildings owned by 

it as follows: 




Value 


Rate 

i 

Sii 

stainedi 

Location. 

depreciated. 


per annum. 

i 

□ 1922. 

458 Fulton St., Brook- 






lvn, N. Y. 

$4,000 

2 

per cent 


$80.00 

18t*h St. & Irving PL, 






N. Y. 

398,000 

2 

per cent 

7 

960.00 

8 West 72nd St., New 






York, N. Y. 

20,500 

2 

per cent 


410.00 

Albanv, N. Y. 

25,000 

2 

per cent 


500.00 

Rve, N. Y. 

32,860 

2 */> per cent 


657.20 

Total . 


• • • • 


$9 

,607.20 


2—6422a 
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(d) Petitioner and Gramercy Investing Company were 
affiliated corporations during the year 1021 and filed con¬ 
solidated returns of income as provided for by section 240 
of the Revenue Act of 1921. 

(e) On Apifil 13, 1913 the stockholders of Gramercy In¬ 
vesting Company of Pennsylvania, a corporation affiliated 
with the petitioner under the provisions of Section 240 of 
the Revenue Act of 1921, conveyed to it as donated surplus 
an interest in the real property known as 1320 Chestnut 
Street, Philadelphia, Pennsylvania, having a fair market 
value on that date of not less than $96,666.67 (see Appeal 

of Huyler’s et al., S B. T. A. 13). During the year 
10 1922 the said Gramercy Investing Company of Penn¬ 

sylvania sold the aforesaid interest in real property 
for $159,072.76 thereby realizing a gain of $62,405.09 and 
taxable income of $72,906.09, depreciation in the amount of 
$10,500 having accrued. 

(f) The alleged income upon which the alleged deficiency 
in tax is predicated is the combined alleged incomes of the 
petitioner, Gramercy Investing Company of New York and 
Gramercy Investing Company of Pennsylvania, affiliated 
corporations, as follows: 


Huyler’s (petitioner). 

Gramercy Investing Company. 

Gramercy Investing Company of Pennsylvania 


$9,296.25 

150,628.56 

305.95 


Consolidated taxable income. $160,230.76 

There was no agreement among the aforesaid affiliated cor¬ 
porations with respect to the assessment of the tax. 

Wherefore, the petitioner prays that the Board may hear 
the proceedings and determine: 

(a) That the depreciation sustained by petitioner on its 
retail stores and factory fixtures, machinery and equipment 
is the depreciation reflected in its books and is deductible 
from aross income. 

V 

(b) That the sum of $5,079.37 exhaustion of leasehold, is 
deductible from gross income. 

(c) That depreciation in the amount of $9,607.20 was sus¬ 
tained by Gramercy Investing Company of New York, a 
corporation affiliated with the petitioner under the provis- 






GUY T. HELVERIXG, COM. OF INT. REV. 


11 


ions of Section 240 of the Revenue Act of 1921. and is 
deductible from income. 

(d) That no taxable income resulted from thei sale to 
petitioner of an interest in the premises known a^ 1117 F 
Street, Washington, D. C. by Gramercy Investing Com¬ 
pany of New York, a corporation affiliated with petitioner 
under the provisions of section 240 of the Revenue Act of 
1921. 


11 (e) That the income from the sale of an Interest 

in the real property known as 1320 Chestnut Street, 
Philadelphia, Pa., by Gramercy Investing Company of 
Pennsylvania, was $72,906.09. 


(f) That petitioner’s liability on account of a}iy defi¬ 
ciency in tax determined upon the basis of the consolidated 
incomes of petitioner, Gramercy Investing Company and 
Gramercy Investing Company of Pennsylvania is that pro¬ 
portion of the total deficiency that is net income Hears to 
the total income upon which the deficiency is based. I 

LAWRENCE P. MATTINGLY, j 


Counsel for Petitioner j, 

815 15 th Street, N. W., Washington, \D. C. 


12 State of New York, j 

County of New York, ss: 

I 

M. J. Witman, being duly sworn, says that he is the Vice 
President of Huyler’s, the petitioner named in tli|e fore¬ 
going petition and as such is duly authorized to veijify the 
foregoing petition and upon information and belief] states 
that the facts contained therein are true. 

(Signed) M. J. WITMAN. 

Subscribed to before me this 17th day of April, 19|29. 

(Signed) DANIEL J. ZIMMERMAN. 

[seal.] I 
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13 “Exhibit A.” 

Copy. 

Treasury Department, Washington. 

Mar. 11, 1927. 

IT: CR: D. LAW. 

Huyler’s Incorporated, 

136 East 18th Street, 

New York, New York. 

Sirs: 

An examination of your income tax return in connection 
with a Revenue Agent’s recommendation discloses an addi¬ 
tional tax for the vear 1922 amounting to $20,028.85 as 
shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you/* are allowed 60 davs from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sundav as the sixtieth dav. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed and an as¬ 
sessment hasUeen made, or where a taxpayer has filed a 
petition and assessment in accordance with the final deci¬ 
sion on such petition has been made, the unpaid amount of 
the assessment must be paid upon notice and demand from 
the Collector of Internal Revenue. No claim for abatement 
can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition and forward it to the Commissioner of 
Internal Revenue, Washington, D. C., for the attention of 
IT: CR: D :-60D-LAW. 
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In the event that you acquiesce in a part of tljie deter¬ 
mination, the waiver should be executed with respect to the 
items to which you agree. 

Respectfully, 

D. H. BLAIR, 

Commissioner, 
By C. R. NASH, 
Assistant to the Commissioner . 

Inclosures: Statement. Form A. Form 882. 

i 

14 Copy. i 

IT: CR : D. LAW-GOD. | 

i 

Statement of Returns Examined and Resulting! Tax 

Liability. 


Returns examined 

Company. year. 

Huvler’s Incorporated, 136 East 
12th St., New York, N. Y. 1922 

Tax Liability. 

Company. \*car. 

Huvler’s Incorporated, New York, 

N. Y. . 1922 


Form. 

1120 


Defic: 


ciency. 


$20j028.85 

The Revenue Agent’s report dated September ^2, 1926 
has been made the basis of the above deficiency. 

This deficiency is the same as that shown in [Bureau 
letter dated February 1, 1927 to which no protest h^s been 
received. 

15 [Stamp:] United States Board of Tax Appeals. 
Filed Oct. 24, 1929. 

United States Board of Tax Appeals. 

Docket No. 28369. 

Huyler’s, Incorporated, Petitioner, 

V ! 

V ‘ 

Commissioner of Internal Revenue, Respondent. 
Ansiver to Amended Petition. 

The Commissioner of Internal Revenue by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev- 
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enue, for answer to the amended petition of the above 
named taxpayer, admits and denies as follows: 

1. Admits the allegations contained in Paragraph 1. 

2. Admits that the notice of deficiencv was mailed to the 
taxpayer on March 11 , 1927. 

3. Admits the allegations contained in Paragraph 3. 

4. Denies that the Commissioner has committed errors 
as alleged in Paragraph 4. 

5(a), (b), (c), (d), (e) and (f). Denies the allegations 
contained in subparagraphs (a), (b), (c), (d), (e) and (f) 
of Paragraph 5. 

6 . Denies generally and specifically each and every al¬ 
legation contained in taxpayer’s amended petition not 
hereinbefore admitted, qualified, or denied. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) C. M. CHAREST, 

General Counsel , Bureau of Internal Revalue. 

Of Counsel: 

EUGENE MEACHAM, 

C. E. LOWERY, 

Special Attorneys , 

Bureau of Internal Revenue. 

16 i Tendered April 30, 1929. 

United States Board of Tax Appeals. 

Docket No. 29154. 

Huyler’s, Incorporated, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Commis- 
sioner of Internal Revenue in his notice of deficiency IT: 
CR: D- 6 OD-W 1 AW dated April 16, 1927 and as a basis of 
its proceedings alleges as follows: 
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(1.) The petitioner is a New York corporationj with its 
principal offices at 110 East 13th Street, New Ycfrk, New 
York. j 

(2.) The notice of deficiency (a copy of which is jattached 
and marked Exhibit A) was mailed to the taxpayer April 
16, 1927. ‘ 1 

(3.) The taxes in controversy are income taxes for the 
calendar year 1923 and for $16,1.49.86. j 

(4.) The determination of tax set forth in said ljiotice of 
deficiency is based upon the following errors: 

(a) Depreciation, in the amount of $38,492.05, sustained 
during the year on retail store and factory fixtuj-es, ma¬ 
chinery and equipment, was not allowed as a deduction 
from gross income. 

17 (b) Exhaustion in the amount of $5,079^37 sus¬ 

tained during the year of the March 1, 1913 yalue of 
a leasehold was not. allowed as a deduction froijn gross 
income. I 

(c) Depreciation, in the amount of $9,117.20 sustained 

during the year on buildings owned by Gramercv Investing 
Company of New York, a corporation affiliated with the 
petitioner under the provisions of section 240 of the Rev¬ 
enue Act of 1921, was not allowed as a deduction from 
income. | 

(d) The value of an interest in real property sitiiated at 
458 Fulton Street, Brooklyn, New York on the date paid 
into the corporation by its stockholders was not gsed as 
the basis from which to determine the income from lits sale 
during the year 1923 by Gramercv Investing Company of 
New York a corporation affiliated with the petitioned under 
the provisions of section 240 of the Revenue Act of 1(921. 

(f) The notice of deficiency in tax sent to the petitioner 
(Exhibit A) is a determination of an alleged deficiency in 
tax based upon the combined incomes of the petitioner, 
Gramercv Investing Company of New York, Gramejrcy In¬ 
vesting Company of Pennsylvania, Huyler’s of Gporgia, 
Inc., and Huyler’s of Virginia, Inc., affiliated corporations 
under the provisions of section 240 of the Revenue [Act of 
1921. | 

i 

(5.) The facts upon which the petitioner relies [as the 
basis of this proceeding are as follows: j 

(a) In its books of account and return petitioner de¬ 
ducted from income depreciation at the rate of 7% per 
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cent per year on the book value of its retail stores and fac¬ 
tory fixtures, machinery and equipment. In the computa¬ 
tion of the alleged deficiency in tax the respondent disre¬ 
garded the book value of these assets and allowed a deduc¬ 
tion on account of a value arrived at bv arbitrarilv recon- 

• » 

structing the account thereby disallowing depreciation 
actually sustained in the amount of $38,492.05. 

IS (b) iThe petitioner during the year 1902 acquired 
a lease on the real property known as 50S Fifth Ave¬ 
nue, Xew York, X. Y., for the term of 21 years with the 
option of one renewal for an additional term of 21 years. 
This leasehold had a fair market value on March 1, 1913 
of $160,000. (See Appeal of Huyler’s et al., S B. T. A. 13.) 

(c) Gramercy Investing Company of Xew Y^ork, a corpo¬ 
ration affiliated with the petitioner under the provisions of 
section 240 of the Revenue Act of 1921 sustained deprecia¬ 
tion of buildings owned bv it as follows: 


Value Rate Sustained 

Location. depreciated. per year. in 1923. 

18th St. & Irving PL, 

Xew Y"ork,i X. Y.... $398,000 2 percent $7,960.00 

Albany, X. Y.. 25,000 2 per cent 500.00 

Rye, X. Y. . \ . 32,000 2 1 /L> per cent 657.20 


Total . $9,117.20 


(d) On April 15, 1913 the stockholders of Gramercy In¬ 
vesting Company of Xew York, a corporation affiliated with 
the petitioner under the provisions of section 240 of the 
Revenue Act of 1921 conveyed to it as donated surplus an 
undivided interest in the real property known as 458 Fulton 
Street, Brooklyn, Xew York, having a fair market value on 
that date of $79,000, $75,000 representing the value of the 
land and $4000 representing the value of the building (see 
Appeal of Huyler’s et al., 8 B. T. A. 13). Subsequent to 
April 15, 1913, the aforesaid Gramercy Investing Company 
of Xew l r ork acquired an additional undivided interest in 
the aforesaid real property at a cost to it of $85,140. Dur¬ 
ing the year 1923 the said Gramercy Investing Company 
of Xew York sold its entire interest in the aforesaid real 
property for $335,000 less selling commissions of $8,804.11, 
thereby realizing a gain of $162,055.89 and taxable income 
of $162,805.89, depreciation in the amount of $750 having 
accrued. 
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(e) The alleged income upon which the determination of 
a deficiency in tax is predicated is the combined al- 
19 leged incomes of the petitioner, Gramercy Investing 
Company of New York, Gramercy Investing Com¬ 
pany of Pennsylvania, Huyler’s of Georgia, Inc., apd Huy¬ 
ler’s of Virginia, Inc., affiliated corporations under jthe pro¬ 
visions of section 240 of the Revenue Act of 1921, as 

I * 

follow’s: I 


Huyler’s of Georgia, Inc. 

Gramercy Investing Co. of N. Y. 




$990.60 

5,527.04 


Less: 


$226,517.64 


Loss of Huyler’s (petitioner). $88,776.80 

Loss of Huyler’s of Virginia, Inc. 1,910.38 


$90,687.18 

Consolidated net income. $13^,830.46 


There w r as no agreement among the aforesaid affiliated cor¬ 
porations writh respect to the assessment of the tax. 

Wherefore, the petitioner prays that the Board mpy hear 
the proceedings and determine: 

(a) That the depreciation sustained by petitioner! on its 
retail stores and factory fixtures, machinery and equipment 
is the depreciation reflected by its books and is deductible 
from gross income. 

(b) That the sum of $5,079.37, exhaustion of leasehold is 
deductible from gross income. 

(c) That depreciation in the sum of $9,117.20 w’ps sus¬ 
tained by Gramercy Investing Company, a corporation affil¬ 
iated with the petitioner under the provisions of section 240 
of the Revenue Act of 1921, and is deductible from income. 

(d) That the income from the sale of an undivided in¬ 
terest in the property known as 458 Fulton Street, Brook¬ 
lyn, New York by the Gramercy Investing Company was 
$162,825.89. 


3—6422a 
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(e) That petitioner’s liability on account of any defi¬ 
ciency in tax determined upon the basis of the consolidated 
incomes of petitioner, Gramercy Investing Company 

20 of New York, Gramercy Investing Company of 
Pennsylvania, Huyler’s of Georgia, Inc. and Huy- 

ler’s of Virginia, Inc., is that proportion of the total defi¬ 
ciency that its net income bears to the total income on 
which the deficiency is based. 

LAWRENCE P. MATTINGLY, 

Attoryiey for Petitioner, 

815 15 tin Street, N. W., Washington, D. C . 

21 State of New York, 

County of Neiv York, ss: 

M. J. Witman, being duly sworn, says that he is the 
Vice President of Huyler’s, the petitioner named in the 
foregoing petition and as such is duly authorized to verify 
the foregoing petition and upon information and belief 
states that the facts contained therein are true. 

(Signed) M. J. WITMAN. 

Subscribed to before me this 17th day of April, 1929. 
(Signed) DANIEL ZIMMERMAN. 

[seal.] i Notary Public. 

22 44 Exhibit A.” 

Copy. 

Treasury Department 
Washington. 


Apr. 16, 1927. 

IT :CR:D060D. WAW. 

Huylers Incorporated (New York), 

136 East 18th Street, 

New York, N. Y. 

Sirs: 

An examination of vour income tax returns in connection 
with a Revenue Agent’s recommendation disclosed an ad- 
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ditional tax for the year 1923 amounting to $16449.86, as 
shown in the attached statement. 

In accordance with the provisions of Section 2^4 of the 
Revenue Act of 1926, vou are allowed 60 davs from the 
date of mailing of this letter within which to file d, petition 
for the redetermination of this deficiency. Any sjuch peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, Washington, D. C., and! must be 
mailed in time to reach the Board within the 60-dajy’ period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax i Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer nas filed 
a petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaicj amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax 
Appeals, you are requested to execute a waiver of your 
right to file a petition with the United States Boar<k of Tax 
Appeals on the inclosed Form A, and forward ip: to the 
Commissioner of Internal Revenue, Washington, I}. C., for 
the attention of IT :CD :D-60D-WAW. In the evpnt that 
you acquiesce in a part of the determination, the waiver 
should be executed with respect to the items to wl|ich you 
agree. 

Respectfully, 

D. H. BLAI 

Commissioner. 

By C. R. NASH, 
Assistant to the Commissioner . 

Inclosures: 

Statement. 

Form A. 

Form 882. 
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23 Copy. 

IT:CR:D-60D. WAW. 

Statement of Returns Examined and Resulting Tax 

Liability. 

Returns Examined. 


Company. Year. Form. 

Huylers’ Incorporated (New York). 1923 1120 

Huvlers of Georgia . 1923 1122 

Huylers of Virginia . 1923 1122 

Gramercv Investing Co. of New York. 1923 1122 


Gramercy Investing Co. of Pennsylvania. . . 1923 1122 

Tax Liability. 



Year. 

Additional 

tax. 

Huylers Incorporated (New York).... 

1923 

$16,149.86 

Huvlers of Georgia. 

1923 

none 

Huvlers of Virginia . 

1923 

none 

Gramercv Investing Co. of New York . . 

1923 

none 

Gramercv Investing Co. of Pennsvl- 
vania . 

1923 

none 



$16,149.86 


The revenue agent’s report dated November 17, 1926 
has been made the basis of the above deficiency. 

This deficiency is the same as that shown in Bureau letter 

l * 

dated February 2S, 1927 to which no protest has been re¬ 
ceived. 

24 [Stamp:] United States Board of Tax Appeals. 

Filed Oct. 24, 1929. 

United States Board of Tax Appeals. 

Docket No. 29154. 

Huy’ler’s, Incorporated, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Answer to Amended Petition. 

The Commissioner of Internal Revenue by his attornev, 
C. M. Charest, General Counsel, Bureau of Internal Rev- 
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enue, for answer to the amended petition of thb above 
named taxpayer, admits and denies as follows: 


1. Admits the allegations contained in Paragraph 1. 

2. Admits that the notice of deficiency was mailed to the 

taxpayer on April 16, 1927. ! 

3. Admits the allegations contained in Paragraph 3. 

4. Denies the Commissioner has committed errors as al¬ 
leged in Paragraph 4. 

5. (a), (b), (c), (d) and (e). Denies the allegations con¬ 
tained in subparagraphs (a), (b), (c), (d) and (e) of 
Paragraph 5. 

6. Denies generally and specifically each and evejry alle¬ 
gation in taxpayer’s amended petition not hereitibefore 
admitted, qualified, or denied. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) C. M. CHAREST| 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: 

EUGENE MEACHAM, 

C, E. LOWERY, 

Special Attorneys, 


Bureau of Internal Revenue. 

25 Filed July 17, 1928. 

United States Board of Tax A; 

Docket No. 39841. 

Huyler’s, Petitioner, 
v. 

Commissioner of Internal Revenue, 

Petition. 

The above named petitioner hereby petitions for a re- 
determination of the deficiency set forth by the Cofiimis- 
sioner of Internal Revenue in his notice of deficiency 
IT :CR :E HGF, dated May IS, 1928 and as a basis of its 
proceeding alleges as follows: 

1. The petitioner is a Corporation organized undc^r the 
laws of the State of New York with its principal office at 
136 East 18th Street, New York, N. Y. ! 


ppeals. 


i 

Respondent. 
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2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
May 18, 1928. 

3. The taxes in controversy are income taxes for the 
calendar year 1924 and for $4,979.42. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) The respondent erred in failing to allow as a de¬ 
duction from income, depreciation on factory and retail 
store furniture, machinery and equipment in the amount 
of, to wit, fiftv two thousand eight hundred thirteen dollars, 
($52,813.) 

(b) The respondent erred in failing to allow as a de¬ 
duction from income depreciation on leasehold improve¬ 
ment in the amount of, to wit, seven thousand dollars, 

($7,000.) 

26 5. The facts upon which the petitioner relies as 

the basis of its appeal are: 

(a) On April 1, 1913, as of May 31, 1912 the petitioner 
increased the value on its books of retail store and factory 
fixtures, machinery and equipment to its then fair market 
value thereby increasing the value of these assets on its 
books by seven hundred four thousand one hundred eighty 

five and 80/100 ($704,185.80). The respondent refused to 
allow depreciation on the foregoing increased book value 
of petitioner’s assets. 

(b) Petitioner during years prior to 1924, expended large 
sums in remodeling leased properties for use by it as retail 
stores. Respondent failed to allow as a deduction from 
income for the year 1924 that proportion of these expenses 
thus incurred, properly allocable to that period. 

Wherefore, jthe petitioner prays that the Board will hear 
the proceeding and determine: 

(a) That the March 1,1913 fair market value of the store 
and factory fixtures, machinery and equipment of petitioner 
was correctly reflected by the adjustive entry made on 
April 1, 1913 as of May 31, 1912 increasing the book value 
of the said assets by seven hundred four thousand one 
hundred eighty five and 80/100 dollars ($704,185.80). 
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(b) That the cost of leasehold improvement is deductible 
as an expense ratably over the period of the lease.j 

(c) That there is no deficiency for the vear 1924.] 

LAWRENCE P. MATTINGLjY, 
Attorney for Petitioner , 815-|15/7* 
Street, N.W., Washington j. D. C. 

I 

I 

27 State of New York, | 

County of Netv York, $s: 

i 

l 

Jerome Eisner, being duly sworn, says that he is Chair¬ 
man of Board of Directors of Huyler’s, the petitioner 
named in the foregoing petition, and as such he; is duly 
authorized to verify the foregoing petition; that he has read 
the said petition, or had the same read to him, and is famil¬ 
iar with the statements contained therein, and that |he facts 
stated are true, except as to those facts stated to jbe upon 
information and belief, and those facts he believes to be 
true. | 

(S.) JEROME EISINER. 

i 

I 

Subscribed and sworn to before me this 13th dav jof July, 
1928. | 

(S.) G. HANEKEp, 

[seal.] Notary F\ublic. 

28 Treasury Department 

Washington 

May 18, 1928. 

Huyler’s 

136 East 18th Street, 

New York City, N. Y. j 

Sirs: | 

In accordance with Section 274 of the Revenue Act of 
1926 you are advised that the determination of y^)ur tax 
liability for the year 1924 discloses a deficiency of *$4,979.42 
as shown in the attached statement. 

The section of the law above mentioned allows you an 
appeal to the United States Board of Tax Appeals within 
sixtv davs from the date of the mailing of this letter. How- 
ever, if you acquiesce in this determination, you £re re- 
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quested to execute the enclosed Form A and forward it to 
the Commissioner of Internal Revenue, Washington, D. C., 
for the attention of IT:C:P-7. 

Respectfully, 

D. H. BLAIR, 
Commissioner. 

Bv C. D. ALLEN, 

i * 

Deputy Commissioner. 

Enclosures: 

Statement. 

Form A. 

Form 882. 

29 Copy. 

Statement. 

IT :CR :E. HGF 

In Re: Huyler’s, 136 East 18th Street, New York, N. Y. 


Year Deficiency in tax 

1924 . $4,979.42 


The report of Internal Revenue Agent W. II. Isbell, a 
copy of which has been furnished you, has been made the 
basis of the above result. 

Bv Bureau letter dated March 3, 1928 vou were advised 
that from the facts presented the companies as grouped 
below were affiliated for the year 1924 within the purview 
of Section 240 of the Revenue Act of 1924. 


Group I. 

Huvler’s 

•» 

Huyler’s of Georgia 

Huvler’s of Virginia. 

Group II. 

Gramercy Investing Company of New York 

Gramercy Investing Company of Pennsylvania. 

It is held that no affiliation existed between the two 
groups for the reason that the same interests owning 100% 
of the capital stock of the Gramercy Investing Company of 
New York only owned 86% of the capital stock of your 
Corporation. 
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i 

The audit has therefore been made upon a separate group 
basis. 

Payment should not be made until a bill is received from 

the Collector of Internal Revenue for vour district! and re- 

* 

mittance should then be made to him. ! 


30 Group I. | 

Schedule 1. 

Net Income. | 

i 

Net income as shown by books. $1^3,645.72 

Unallowable deductions and additional income: I 


1. Depreciation disallowed. $34,150.40 

2. Addition to bad debt reserve. . . 5,000.00 

3. Donations . 685.00 

4. Federal income tax paid . 828.95 4(j),664.35 

- -i_ 

Corrected income . $57;,310.07 


Schedule 1-A. 

Explanation of Changes. j 

1. Depreciation as adjusted by the examining officer has 
been approved. 

2. Since you elected to charge off actual bad deqts, the 
additional amount of $5,000.00 charged to profit arid loss 
and added to reserve for bad debts is disallowed. 


3. Disallowed under Article 562 Regulations 65. 

4. Not an allowable deduction Article 131, Regulations 


65. 

Schedule 2. 

Huyler’s of Virginia 

Net loss as shown by books. 

As corrected.. 

Schedule 3. 

Huyler’s of Georgia 

Net loss as shown by books. 

As corrected . 


I 

$7,£00.92 
7,£00.92 


$6,$51.85 
6,251.85 


4—6422a 
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31 Schedule 4. 

Consolidated Xet Income. Year Ended December 31, 1924. 
Income: 

Huyler’s . $57,310.07 

Losses: 

Huyler’s of Virginia . $7,800.92 

Huyler’s of Georgia. 6,251.85 14,052.77 


Consolidated net income.. . . . $43,257.30 

Schedule 5. 

Computation of Tax. Year ended December 31, 1924. 

Income Tax. 


Consolidated net income . $43,257.30 

Exemptions and credits . None 


Balance taxable at 12Y> c /o . 

Income tax . 

Tax previously assessed . $2,492.92 

Allocated to non-affiliated companies 2,065.1S 


43,257.30 

5,407.16 

427.74 


Deficiency . $4,979.42 

[Stamp:] United States Board of Tax Appeals. 
Filed Sept. 13, 1928. 

United States Board of Tax Appeals 

Docket No. 39841. 

Huyler’s, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue bv his attorney, 
C. M. Charest, General Counsel, Bureau of Internal 
Revenue, for answer to the petition of the above named 
taxpayer, admits and denies as follows: 
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1. Admits the allegations contained in Paragraph 1 of 
the petition. 

2. Admits the allegations contained in Paragraph 2 of 
the petition. 

3. Admits the allegations contained in Paragraph 3 of 
the petition. 

4. Denies that the Commissioner has committed any er¬ 
rors as alleged in Paragraph 4 of the petition. 

5. For lack of sufficient information to form aj belief as 
to the truth or falsity thereof, denies the allegations con¬ 
tained in Paragraph 5 of the petition. 

Denies generally and specifically each and evejy allega¬ 
tion in taxpayer’s petition not hereinbefore admitted, quali¬ 
fied, or denied. 

Wherefore, it is prayed that the taxpayer’s Appeal be 
denied. 

(Signed) C. M. CHARESjT, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: 

EUGENE MEACHAM, } 

Special Attorney, j 

Bureau of Internal Revenue. | 

33 A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] | 

B. D. GAMBLJE, 

Cleric, U. S. Board of Tax 

24 B. T. A. —. 

United States Board of Tax Appeals. 

Huyler’s, Incorporated, Petitioner, 

V * 

I 

Commissioner of Internal Revenue, Respondent. 

Docket Nos. 28369, 29154 and 39481. Promulgated jOctober 

23, 1931. 

Petitioner has failed to establish that the fair market 
value of assets acquired prior to March 1, 1913, wa^ higher 
than the figure used by the respondent in computing depreci- 
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ation under the Revenue Act of 1921, and the respondent’s 
determination is sustained. 

Under the Revenue Act of 1924 the basis for depreciation 
is cost or fair market value at March 1, 1913, whichever is 
greater, and where petitioner establishes cost, it is entitled 
to have that figure used as a basis in computing depreciation 
for 1924. 

Lawrence P. Mattingly, Esq., for the Petitioner. 

Eugene Meacham, Esq., and C. E. Lowery, Esq., for the 
Respondent. 

These proceedings, which were consolidated for hearing 
and decision, involve the redetennination of deficiencies in 
income taxes for 1922, 1923 and 1924 in the respective 
amounts of $20,028.85, $16,149.86 and $4,979.42. All of the 
alleged errors, except one, were settled by stipulation or 
waived by petitioner. The matters so settled will be given 
effect in the computations to be filed under Rule 50. The 
single issue remaining is the disallowance of exhaustion on 
retail stores and factory fixtures, machinery and equipment 
for the taxable years in the respective amounts of $37,- 
8S7.77, $38,492.05 and $34,150.40. 

The same petitioner was before us in proceedings involv¬ 
ing prior years and which are reported at 8 B. T. A. 13. 
One of the questions in those proceedings was the amount 
of depreciation allowable. We approved the respondent’s 
determination as having been based on petitioner’s 
34 own figures which were not shown to have been 
erroneous. In the present proceedings our report on 
the previous cases was received in evidence and our find¬ 
ings herein are taken from that report, the stipulation, and 
other evidence produced at the hearing. 

Findings of Fact. 

Petitioner, a New York corporation, was organized in 
1881. Petitioner manufactured a part of its furniture, fix¬ 
tures, and equipment and purchased a part from outside 
sources. In the case of items that it manufactured only 
the bare cost of labor and material used was capitalized on 
the books of account, nothing being included to cover the 
overhead burden properly allocable thereto. In the case 
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of such items as were purchased from outside sources, the 
actual purchase price thereof was capitalized. Th^ cost of 
installing all such items was consistently charged to ex¬ 
pense, notwithstanding that in a great many instahces the 
installation cost exceeded the actual purchase xj>rice or 
manufacturing cost of the item installed. Replacements 
and renewals were always charged to expense, j At the 
close of each accounting period, an inventory was inade of 
additional items of equipment, fixtures, furniture, and ma¬ 
chinery acquired during the period, the inventory values 
being the amounts at which such items were capitalized on 
the books of account, and 75 per cent of the total inventory 
value was charged to expense. No depreciation of these 
assets had been taken into account on the books of tfie com¬ 
pany. Thus the equipment, fixtures, furniture, and inachin- 
ery were consistently carried on the books of account at a 
value representing 25 per cent of the amounts orjginally 
capitalized. j 

On May 31, 1912, the book value of petitioner’^ retail 
stores and factorv fixtures, machinery and equipment was 
$234,728.60. On May 31, 1913, as of May 31, 191?, peti¬ 
tioner increased the book value of fixtures, idachin- 
35 cry, and equipment to the total sum of $938,914.40, a 
net increase of $704,185.80. This increase repre¬ 
sented the 75 per cent of cost which, as explained j above, 
had previously been charged to expense at the close of 
each accounting period. After so writing up bookj value, 
petitioner claimed deductions for depreciation on the in¬ 
creased figure at the rate of IV 2 per cent per year. ! 

Petitioner claimed deduction from income on account of 
depreciation of retail stores and factory fixtures, |equip¬ 
ment and machinerv for the vears 1922, 1923 and 1924 as 
follows: | 

Year 1922 .$92,693.76 

Year 1923 . 98,979.69 

Year 1924 . 93,377.54 


The respondent refused to recognize the addition of $704,- 
185.80 made May 31, 1913, as of May 31, 1912, and jrecon- 
structed the account using cost as shown by petitipner’s 
books as the basis. Both the petitioner and respondent 
used the depreciation rate of 7 1 /*> per cent per annum. 
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The respondent allowed depreciation on retail stores and 
factory fixtures, equipment and machinery as follows: 

Year 1922 .$54,805.99 

Year 1923 . 60,487.64 

Year 1924 . 59,227.14 

The respondent disallowed depreciation on retail stores 
and factory fixtures, machinery and equipment claimed by 
petitioner as follows: 

Year 1922 .$37,887.77 

Year 1923 . 38,492.05 

Year 1924 . 34,150.40 

Petitioner maintained a well equipped machine shop and 
had facilities for repairing most of its machinery. Peti¬ 
tioner’s practice was to have its machinery inspected fre¬ 
quently and repairs made so as to keep it in perfect operat¬ 
ing condition. At March 1, 1913, the operating condition 
of the machinery was equal to that of new machinery. 

36 Opinion. 

Arundell : 

Petitioner claims that its fixtures had a March 1, 1913, 
value of not less than $938,914.40 and that that figure is the 
proper basis for computing depreciation allowances. That 
figure, as explained in the findings of fact, represents the 
original cost of the fixtures. Undoubtedly, March 1, 1913, 
value is the proper basis under the Revenue Act of 1921 
which must govern the years 1922 and 1923. In support 
of its claim that March 1, 1913, value was equal to cost, 
petitioner offered evidence as to the condition of the equip¬ 
ment here involved. Witnesses were called who were thor¬ 
oughly familiar with the machinery and fixtures at that 
date and who testified to the high state of efficiency in which 
equipment was maintained. The substance of their testi¬ 
mony was that through constant inspection and repairs the 
equipment was as good as new. Giving entire credence to 
this evidence, it still does not establish March 1,1913, value. 
Fair market value and state of operating efficiency are not 
svnonomous terms. On the evidence we must hold that 
petitioner has failed to establish fair market value at March 
1,1913, to be the amount claimed. 
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It is stipulated that respondent, in computing! the de¬ 
preciation deductions allowed, reconstructed fixtures, equip¬ 
ment and machinery account and used cost as sljown by 
petitioner’s books as the basis. That is to say, that] in view 
of petitioner’s practice of writing down this account, re¬ 
spondent used 25 per cent of cost as the basis. We have 
consistently held that with respect to property 4 c Q u i re d 
prior to March 1, 1913, the value at that date is the proper 
basis under the 1918 and 1921 Acts. J. J. Grai), Jr., 2 
B. T. A. 672; Moline Dispatch Publishing Co., 11 B. T. A. 
934; Nolde & Horst Co., 12 B. T. A. 417. So talking the 
stipulation literally it appears that the respondent hsed an 
erroneous basis. But whether his basis wasjtoo low 
37 or too high is not established. The real question here 
is whether the respondent has allowed adequate de¬ 
preciation deductions and as the case stands we ban not 
say that he did not, even though he used a basis otRer than 
the proper one. The burden of showing the amount of the 
deductions to which it was entitled is on the petitioner and 
through lack of proof it has failed to meet it. Cf. Burnet v. 
Houston, 2S3 U. S. 223. 

With respect to 1924 the situation is somewhat different 
because of the change of basis contained in the "Revenue 
Act of 1924. Section 204 of that Act in subsections fb) and 
(c) provides that the basis for depreciation of property 
acquired prior to March 1, 1913, shall be either the cost of 
such property or its fair market value as of March jL, 1913, 
whichever is greater. Under these provisions it i«^ neces¬ 
sary for a taxpayer to establish only one of the two ele¬ 
ments prescribed, i. e., either cost or March 1, 19131 value. 
If the other element is greater than the one established the 
taxpayer is the loser and must stand the consequences of 
his failure of proof. In this case petitioner has been able 
to establish the cost, as of May 31, 1912, of the property 
on which it seeks depreciation deductions and that is the 
proper starting point for computing depreciation allow¬ 
ances. As we understand the real point in issue, it £s only 
the basis for depreciation purposes, and there is no dispute 
as to the rate or subsequent additions to or disposition of 
depreciable property. Stated another way, the i^sue is 
whether the basis is the $234,728.60 appearing as host on 
petitioner’s books at the basic date or the sum of ! $938,- 
914.41 which represents actual cost. As we have pointed 
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out above, cost is the proper basis to be used in this case, 
and accordingly the amount of $938,914.40 should be used 
as a starting; point in computing depreciation for the vear 
1924. 

Decision uAll be entered under Rule 50. 

38 United States Board of Tax Appeals, 

Washington. 

Docket Nos. 28369, 29154, 39841. 

Huyler’s, Incorporated, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to findings of fact and opinion promulgated 
October 23, 1931, the respondent herein, to-\vit, on January 
13, 1932 having filed a proposed redetermination for the 
years 1922, 1923 and 1924, and the petitioner on January 
18, 1932, having filed notice of acquiescence to the said 
proposed redetermination, it is 

Ordered and decided that there are deficiencies for the 
years 1922, 1923 and 1924 in the amounts of $13,178.00, 
$9,054.41 and $460.62, respectively. 

Enter. 

(Signed) C. ROGERS ARUNDELL, 

Member. 

vlh. 


Entered Jan. 21, 1932. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 
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39 [Stamp:] United States Board of Tax Appeals. 

Filed Jul. 20, 1932. | 

Agreement for Review by the Court of Appeal^ of the 

District of Columbia. 

United States Board of Tax Appeals. 

Docket No-. 28369, 29154, 39841. | 

I 

Huyler’s, Incorporated, Petitioner, 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

Agreement for Revieiv by the Court of Appeal i of the 

District of Columbia. 

It is agreed between the parties to these proceedings by 
their respective undersigned attorneys, that, pursuant to 
Section 1002 (d) of the Revenue Act of 1926, the [decision 
of the United States Board of Tax Appeals in th<f above- 
named proceedings may be reviewed by the Court of 
Appeals of the District of Columbia. 

LAWRENCE P. MATTINGLf, 
Counsel for Petitioner, 

406 Southern Building , Washington. D. C. 

40 Petition for Revieiv of Board Decision in th& United 

States Board of Tax Appeals. 

Docket Nos. 28369, 29154, 39841. 

Huyler’s, Incorporated, Petitioner, 

v. ! 

David Burnet, Commissioner of Internal Revenue, 

Respondent. 

Petition of Huyler's, Incorporated for Review by the Court 
of Appeals of the District of Columbia of a Decision by 
the United States Board of Tax Appeals. 

(Filed July 20, 1932.) 

Huyler’s, Incorporated, the petitioner in this cause by 
Lawrence P. Mattingly, counsel, hereby files its petition for 
a review by the Court of Appeals of the District of Colum¬ 
bia of the decision by the United States Board of Tax Ap- 

5—6422a. ! 
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a fair market value on March 1, 1913, of not less than 
$938,914.40. 

(2) The failure to find that the value of petitioner’s 
equipment, fixtures, furniture and machinery in use in its 
business on March 1,1913, was equal to their cost. 

(3) The failure to allow as deductible expense, depre¬ 
ciation based on a March 1, 1913, value of equipment, fix¬ 
tures, furniture'and machinery in use in petitioner’s bus¬ 
iness of $938,914.40. 

(4) The holding that petitioner had failed to establish 
the March 1,1913, value of its equipment, fixtures, furniture 
and machinerv in use in its business. 

(5) The holding that petitioner’s uncontroverted evi¬ 
dence that the equipment, fixtures, furniture and machin¬ 
ery were in as good condition as when new, both as 

44 to appearance and efficiency in operation and were 
not obsolete did not overcome the presumption of 
the correctness of the admittedly improper and inconsistent 
basis used by the Commissioner of Internal Revenue. 

(6) The finding of deficiencies in income taxes for the 
calendar years 1922 and 1923 of $13,17S.OO and $9,045.41, 
respectively. 

LAWRENCE P. MATTINGLY, 

1 Counsel for Petitioner, 

i Southern Building, Washington, D. C. 

District of Columbia, ss: 

Lawrence P. Mattinglv, beins: first dulv sworn, savs that 
he is counsel of record in the above-named cause; that as 
such counsel he is authorized to verify the foregoing peti¬ 
tion for review; that he has read the said petition and is 
familiar with the statements contained therein; and that 
the statements made are true to the best of his knowledge, 
information and belief. 

LAWRENCE P. MATTINGLY. 

Subscribed and sworn to before me this 11 dav of Julv, 
1932. 

(Signed) BERNARD NORDLINGER, 

Notary Public . 
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[Stamp:] United States Board of Tax 'Appeals. 
45 Filed Jan. 11, 1933. ! 

[Stamp:] United States Board of Tax Appeals. 
Filed Jan. 14, 1933. | 


United States Board of Tax Appeals, i 
Docket Xos. 28369, 29154, 39841. j 

I 

Huyler's, Incorporated, Petitioner, 

v. 

Commissioner of Internal Revenue, 

Statement of Evidence . 

The evidence in this appeal consists of a stipulation of 
facts which was entered into by the attorneys for both 
parties, exhibits introduced at the hearing before the 
Board, certain testimony taken at the time of the nearing, 
and certain exhibits introduced by stipulation of] the at¬ 
torneys for both parties after the hearing. 



Stipulation. 


On May 31, 1912, the book value of the petitonerj’s retail 
stores and factory fixtures, machinery and equipment was 
$234,728.60. On May 31, 1913, as of May 31, 1912, ihe peti¬ 
tioner increased the book value of the aforesaid fixtures, 
machinery and equipment to the total sum of $938,914.40, 
a net increase of $704,185.80 and thereafter claimed deduc¬ 
tions from income of depreciation based on the increased 
value at the rate of 1V> per cent per year. 


Petitioner claimed deduction from income on acdount of 
depreciation of retail store and factory fixtures, equipment 
and machinery for the years 1922, 1923 and 1924 as 
46 follows: j 

Year 1922 .. $92,893.76 

Year 1923 . 98,979.6b 

Year 1924 .. 93,377.54 

The respondent refused to recognize the addition df $704,- 
185.80 made May 31, 1913, as of May 31, 1912, ancj recon- 
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structed the account using cost as shown by petitioner’s 
books as the basis. Both the petitioner and respondent 
used the depreciation rate of TVj per cent per annum. 

The respondent allowed depreciation on retail stores and 
factory fixtures, equipment and machinery as follows: 

Year 1922 . $54,805.99 

Year 1923 . 60,487.64 

Year 1924 . 59,227.14 

The respondent disallowed depreciation on retail stores 
and factory fixtures, machinery and equipment claimed by 
petitioner as follows: 

Year 1922 . $37,887.77 

Year 1923 . 38,492.05 

Year 1924 . 34,150.50 

Coulter D. Huyler, called as a witness on behalf of the 
petitioner and being duly sworn testified in part as follows: 

I am familiar with the facts sot out in the stipulation of 
facts filed in this case to the effect that on May 31, 1912, 
the book value of retail stores and factorv fixtures, ma- 
chinery and equipment of Huyler’s was increased by $704,- 
185.S0 and that because of the Commissioner’s refusal to 
recognize this increase certain depreciation was disallowed 
for the years 1922, 1923 and 1924. The same question was 
at issue in the appeal of Huyler’s tried before the 
47 Board in 1927 and in which the Board entered its 
decision. 

Thereupon the finding of fact of the United States Board 
of Tax Appeals in the appeal of Huyler’s, Docket Numbers 
1356, 1357, 1445 and 2374, (reported at 8 BTA 13) was 
offered and received in evidence as petitioner’s Exhibit I. 

Petitioner’s Exhibit I. 

Prior to 1912, Huyler’s pursuant to a policy of conser¬ 
vatism adopted the accounting practice of car lying its 
equipment, fixtures, furniture and machinery in use in its 
factories and retail stores on its books of account at values 
considerably lqss than cost. A considerable quantity of 
such items were manufactured in Huyler’s own shops; the 
others being purchased from outside sources. In the case 
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of such items as were manufactured by Huyler’s jonly the 
bare cost of the labor and material used was capitalized on 
the books of account, nothing being included to cover the 
overhead burden properly allocable thereto. In th^ case of 
such items as were purchased from outside sources, the 
actual purchase price thereof was capitalized, 'the cost 
of installing all such items was consistently charged to 
expense, notwithstanding, that in a great many instances 
the installation cost exceeded the actual purchase brice or 
manufacturing cost of the item installed. Replacements 
and renewals were always charged to expense. The cost 
of remodelling leased premises, such as plumbing), tiling, 
and redecorating, was charged to expense in the year in 
which incurred. At the close of each accounting period, an 
inventory was made of additional items ot equip- 
4S ment, fixtures, furniture and machinery acquired 
during the period, the inventory values being the 
amounts at which such items were capitalized on the books 
of account, and 75 per cent of the total inventory vajlue was 
charged to expense. Xo depreciation of these assets had 
been taken into account on the books of the company!. Thus 
the equipment, fixtures, furniture, and machinery w<jre con¬ 
sistently carried on the books of account at a value! repre¬ 
senting 25 per cent of the amounts originally capitalized. 

In April, 1913, the board of directors, desiring tjhat the 
balance sheets should reflect the company’s actual financial 
conditions, directed a revision of the accounts to properly 
record the cost of equipment, fixtures, furniture and 
machinery. The inventory sheets which had beeij made 
at the close of each accounting period, had been preserved 
and were available to the officers of the company f^>r this 
purpose. These inventory sheets showed that the jaggre- 
gate amount at which items of equipment, fixtures,j furni¬ 
ture and machinery were originally capitalized ^n the 
books of account exceeded the book value, at May 3l], 1912, 
by the amount of $704,185.80. In other words, the I inven¬ 
tories showed that the total amount by which th<^ asset 
accounts and surplus had been reduced through the hnnual 
charges to expense of 75 per cent of the cost of equipment, 
fixtures, furniture, and machinery originally capitalized 
was $704,185.80. Acting in accordance with the instructions 
of the board of directors, said amount of $704,185.$0 was 
restored to the asset accounts and to surplus, as of May 
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31, 1912, by journal entry dated May 31, 1913. The 

49 practice of charging to expense the cost of installing 
factory machinery and equipment continued after 

1912 and has never been changed. 

While the returns of Huyler’s for the years and periods 
under review were in process of audit in the Income Tax 
Unit, the petitioner submitted to the respondent an affidavit 
executed in its behalf, under date of October 28, 1923, by 
Coulter D. Huvler, secretary and treasurer, purporting to 
set forth the facts concerning the cost of purchase of equip¬ 
ment, fixtures, furniture and machinery, the cost of im¬ 
provements to and remodelling of leased premises, and the 
depreciation and exhaustion sustained on the items enum¬ 
erated. Said affidavit set forth among other things the 
following alleged facts: That the total cost of purchases of 
equipment, fixtures, furniture and machinery, to May 31, 
1912, amounted to $939,920.86; that the total amount 
charged to expense to May 31, 1912, on account of pur¬ 
chases of equipment, fixtures, furniture and machinery 
amounted to $709,248.91; that the total cost of purchases 
of equipment, fixtures, furniture and machinery from June 
1, 1912, to May 31, 1916, amounted to $86,085.72; that the 
total depreciation accrued to May 31, 1916, on equipment, 
fixtures, furniture and machinery amounted to $778,079.59; 
that the cost of additional equipment, fixtures, furniture 
and machinery acquired during the fiscal years ended May 
31, 1917 and 191S, the seven-month period ended December 
31, 1918, and the year 1919, amounted to $56,471.18, $77,- 
87S.57, $20,296.86, and $103,099.16, respectively; and that 
the depreciation sustained on equipment, fixtures, fur- 

50 niture and machinery, during the fiscal vears ended 
May 31,1917 and 1918, the seven-month period ended 

December 31, 1918, and the year 1919, amounted to $42,- 
315.68, $44,105.09, $28,108.10 and $46,503.76. Said affidavit 
further set forth that the total cost of remodeling leased 
premises charged to expense amounted to $136,346.36; that 
the total exhaustion of such cost accrued to May 31, 1916, 
amounted to $85,596.80; and that the exhaustion sustained 
during the fiscal years ended May 31, 1917 and 1918, the 
seven-month period ended December 31, 1918, and the year 
1919, amounted to $7,705.25, $7,65S.92, $4,084.72 and $18,- 
597.42, respectively. 

Basing his action upon the facts and figures set out in 
the affidavit above referred to, the respondent, for invested 
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capital purposes, fixed the values of petitioner’s equipment, 
fixtures, furniture and machinery, for the fiscal yekr ended 
May 31, 1917, the seven-month period ended Decejnber 31, 
1918, and the year 1919, at $247,926.99, $295,85^.97, and 
$288,044.73, respectively. The values so fixed and! allowed 
by the respondent for invested capital purposes, vr^re com¬ 
puted as follows: 

51 Cost of purchases to May 31, 1916, 

as shown by affidavit. $1,0^6,006.58 

Less: Depreciation accrued to May 31, 1916, 

. 778,079.59 


as shown bv affidavit 


Value for invested capital purposes for fiscal 

year ended May 31,1917. 

Add: Cost of purchases made during fiscal 
years 1917 and 1918, as shown by affidavit 

May 31, 1917 ...... $56,471.18 

May 31, 1918 . 77,878.57 


$ 24)7,926.99 


Deduct: Depreciation sustained for 
fiscal years 1917 and 1918 as shown 
by affidavit: 

Mav 31, 1917 . $42,315.68 

May 31, 1918 . 44,105.09 


13^,349.75 

I 7 

- I __._ 

$382,276.74 


86,420.77 


Value for invested capital purposes for seven- | 
month period ended December 31, 1918.... $ 295,855.97 
Add: Cost of purchases made during period 
ended December 31, 1918, as shown by af¬ 
fidavit . 


Deduct: Depreciation sustained for period 
ended December 31, 1918, as shown by af¬ 
fidavit . 

Value for invested capital purposes for year 
1919. 


2(|,296.86 

I 

- 1 - 

$ 31^,152.83 

I 

I 

2^,108.10 


$ 288^044.73 


6—6422a 
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Further, respondent allowed as invested capital, for the 
fiscal year ended May 31,1917 the seven-month period ended 
December 31, 1918, and the year 1919, the sums of $50,- 
749.56, $35,385.39, and $32,134.02, respectively, on account 
of costs incurred in remodeling leased premises and 
charged to expense in prior years. The sums so 


52 allowed for invested capital purposes, were com¬ 
puted as follows: 

Cost of remodeling leased premises to May 31, 

1916, as showm by affidavit. $136,346.36 

Less: Depreciation accrued to May 31, 1916, 
as shown in affidavit. S5,596.S0 


Amount to be restored to invested capital for 

fiscal year ended May 31, 1917 . $50,749.56 

Deduct: Depreciation sustained for fiscal years 
1917 and 1918, as shown bv affidavit: 

7 « 


Mav 31, 1917 . $7,705.25 

May 31, 1918 . 7,658.92 

- 15,364.17 


Amount to be restored to invested capital for 
seven-month period ended December 31, 1918 $35,385.39 
Deduct: Depreciation sustained for period end¬ 
ing December 31,1918 as shown 
by affidavit . $4,084.72 

Less: Depreciation disallowed 
by respondent for fiscal year 

1918 .$556.22 * 

and period to De¬ 
cember 31, 1918 277.13 833.35 3,251.37 


Amount to be restored to invested capital for 

1919 . 32,134.02 

The deductions taken by Huyler’s in its returns for the 
years and periods under review, on account of depreciation, 
the amounts of depreciation stated to have been sustained 
during such years and periods in the affidavit above re¬ 
ferred to, the amounts of the depreciation deductions al- 
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lowed by respondent, and the amounts of depreciation taken 
in its returns by the petitioner but disallowed by respond¬ 
ent, are as follows: | 

i 

i 

53 Depreciation Depreciation Depreciation Depreciation 

taken in as shown in allowed by disallowed by 
return affidavit respondent respondent 

Fiscal year 1917.... S57,675.06 §50,020.93 §50,020.93 §i,654.13 

7 months to Decern- j 

ber31, 1918 . 37,866.55 32,192.82 31,915.69 5,950.86 

Calendar year 1919.. 66,837.81 52,962.17 52,962.17 10,875.64 

l 

Coulter D. Huyler further testifying for the petitioner 
stated that he recalled executing the affidavit referred to 
in petitioner’s Exhibit No. I as follows: j 

“While the returns of Huyler’s for the years and periods 
under review were in process of audit in the Income Tax 
Unit, petitioner submitted to the respondent an affidavit 
executed in its behalf under date of October 28, lj923, by 
Coulter D. Huyler, Secretary-treasurer purporting to set 
forth facts concerning cost of remodeling leases etp.” 

j 

Over exception of counsel for the respondent (exception 
allowed) the witness stated that at a meeting of the Board 
in 1923 which he attended, Huvler’s made two contentions: 
one was that the internal revenue agent who had examined 
the books of Huyler’s had not followed the figures} in the 
books correctly, and the other was that he had npt cap¬ 
italized structural improvements in some of the petitioner’s 
stores. 

We explained what our contention was, and they asked us 
to submit figures on that point, which we did. The state¬ 
ment was not intended to reflect our contention of what 
depreciation should be allowed, but was intended to reflect 
mechanical errors made by the examining internal revenue 
agent in his report. 

54 The witness further testified that he, on or! about 
February 6, 1924, had received a letter frdm the 

Commissioner of Internal Revenue in which the afqresaid 
statement of October 29, 1923, was referred to, whereupon, 
over the objection of counsel for the respondent (exception 
allowed) the aforesaid letter was offered and received in 
evidence as petitioner’s exhibit II. 
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Petitioner’s Exhibit II. 

Huyler’s, Incorporated. Fiscal Year ended May 31, 1917. 

Schedule I. 

Net Income. 

Net income shown by Revenue Agent’s report 

dated October 31, 1922 . . $208,832.89 

As corrected . 200,209.10 

Deductions as below. $8,623.79 

Deductions: 

(a) Depreciation allowed . $6,307.32 

(b) 1916 Income Tax . 2,216.47 

Total deduction. $S,623.79 

Explanation of Items Changed. 

(a) Depreciation taken on return. 57,673.06 


Allowed in accordance with brief sub¬ 
mitted at conference of October 17, 

1923, and additional information 
shown in schedules A-2 and B sub¬ 
mitted as requested at that conference 50,020.93 


Depreciation disallowed . $7,654.13 

Disallowed bv Revenue Agent . . . 13,961.45 

* q / 


To be deducted from income. $6,307.32 

55 Coulter D. Huyler further testifying on behalf of 
petitioner stated: 

I first entered the employ of Huyler’s in 1907 in the ca¬ 
pacity of general manager of retail stores. After awhile I 
became supervising manager of retail stores and later on 
became general manager of retail stores. I became treas¬ 
urer of Huyler’s in 1910 and continued in that capacity 

until Huvler’s was sold in 1926. 

* 

I was in charge of retail stores from 1908 to 1910 and 
had charge of all retail store equipment. New York retail 
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stores were inspected by the supervising manager daily 
and stores outside of New York were inspected by their 
supervising manager about once in ten days or two weeks 
and I tried to cover out of town stores at least three or four 
times a year. j 

It was the consistent policy of Huyler’s to try to keep its 
equipment in such shape that you could not tell them from 
new fixtures. I know the condition of the retail store 
equipment on March 1, 1913, and know they were jn splen¬ 
did condition. | 

Upon being recalled, the witness stated that hi was in 
charge of retail stores, under various titles, continuously 
from 1907 to 1926 when the business was sold. j 

i 

56 David Huyler called as witness on behalf ! of peti¬ 
tioner and being duly sworn testified in part as fol¬ 
lows : | 

I entered the employ of Iluyler’s in 1901 as an ordinary 
workman. I was on the payroll to learn the trade and went 
to work in the morning just the same as other workmen. 
I went through every department of the Huyler’s factory. 
This required five years all told. About 1906, With Mr. 
Gaines who was on part time duty as factory manager, I 
was in charge of the factory. I held that position until 
1910 when I became treasurer, and then I was elect'ed vice- 
president, just what year I do not know, but wa^> either 
vice-president or treasurer during the period from|1910 to 
1915. During this entire period, 1906 to 1915, II went 
through the factory once or twice each day and was thor¬ 
oughly familiar with all of its machinery. 

Huyler’s maintained a fully equipped machine ^hop in 
which there were lathes and a forge for making castings. 
It employed an expert lathe man, electricians, tinsmiths, 
steamfitters and plumbers. I 

It was always the policy of Huyler’s to keep its machin¬ 
ery in the best possible condition, and machinery tnat did 
not turn out its product perfectly was immediately over¬ 
hauled. If the machinery became so worn that its i errors 
could not be corrected, it was immediately discarded- The 
machinery in Huyler’s factory on March 1, 1913, Was in 
perfect condition. 
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Cross-examination: 

The condition of the machinery in Huyler's factory on 
March 1, 1912, was just about the same as on March 1, 
1913. There!was always a certain amount of work to be 
done on machines in the repair shop. We made an 

57 effort to keep the factory as efficient as possible; the 
same thing was true in 1906 to 1910. 

When we made repairs or replacements their cost was 
charged to expense. 

Clifford Langley called as a witness on behalf of peti¬ 
tioner and being duly sworn testified in part as follows: 

I am now ai member of the Xew York Stock Exchange. I 
was employed by Huyler’s March 1, 1901, and remained in 
its employ until March 1, 1917. At the beginning of niv 
employment I was a chemist. I became factory superin¬ 
tendent about 1908. I am a little indefinite as to the date. 
I continued as factory superintendent until I left the em¬ 
ploy of Huyler’s in 1917. As factory superintendent the 
machinery of; the factory came directly under my super¬ 
vision. It was the policy of Huyler’s always to maintain 
its machinery in the best possible condition. On March 1, 
1913, Huyler’s machinery was in good condition, efficient 
and able to do its work. In my opinion it was efficient and 
able to do its work as new machinery would have been. 
Huyler’s maintained a fully equipped machine shop for the 
purpose of keeping this machinery and equipment in proper 
repair and to install new machinery and to keep the plant 
generally in repair. 

58 Cross-examination: 

Some of the machinery in the plant, when I left in 1917, 
was there when I entered the employ of the company in 
1901. The machines had to do with the whole process of 
making different kinds of candy from the original coca 
beans or other original material to the finished product. 
Most of the machines were of long life, subject to constant 
repair, or frequent repair. 

Redirect examination: 

When I speak of the machinery having a particularly 
long life I mean it had a particularly long life provided 
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every part that wears was prepared; there are spme ma¬ 
chines for instance, for grinding coca beans that |I should 
think would last almost indefinitely over a very long period 
of years. The grinding parts have to be remoyed fre¬ 
quently but the machine is as good as new after maijiy years. 

f 

i 

Walter N. Clarke called as a witness on behaljf of the 
petitioner and being duly sworn testified in part asjfollows: 

I am now connected with the R. C. A. Victor Company. 
I was employed bv Huvler’s from 1901 to 1916. II entered 
the employ of Huyler’s as assistant order clerk,! and at 
the end was in charge of what was known as ouf 
59 packing and shipping department and assistant to 
Mr. David Huvler. I know' the machinery of the 
Huyler’s factory intimately and know' its type.! I left 
Huyler’s and went with the Repetti Company (a candy 
company) and became its president. I left the jRepetti 
Company to form the Tiffin Products Corporation', a new 
candy company. As part of my duties with Tiffih Prod¬ 
ucts Corporation I equipped its factory in 1919^ which 
was approximately as large as Huyler’s. Generally speak¬ 
ing I used the same type of machinery in equipping Tiffin 
Products plant as that used by Huyler’s. j 

Subsequent to the hearing on these proceedings t|he par¬ 
ties entered into and filed w T ith the Board the following 

stipulation: ! 

I 

Stipulation. 

“It is hereby stipulated and agreed by and between the 
parties to the above-entitled cause, by and through their 
respective attorneys of record, that the attached po|7itostat 
copies of Internal Revenue Agents’ reports may jbe ad¬ 
mitted in evidence with the same force and effect: as if 
offered and admitted at the hearing of the appeal; pro¬ 
vided however that they are offered and admitted jin evi¬ 
dence for the sole purpose of showing the basis upop which 
the respondent has predicated his action in detertnining 
the deficiencv in controversy.” 
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GO Exhibit introduced After Hearing by Stipulation of Counsel. 

Schedule of Depreciation. 

Store, Fixtures, and Factory Fixtures attached to Revenue Agent’s Report of 

His Examination for the Year 1922. 





Rate. 




i 


Depre. 

Actual 

7H% 



Book 

Deducted 

Cost 

Depre. 

Period. 

Balance. 

on Books. 

Additions. 

Allowed. 

5-31 

-10. 

.. 249,162.7S 

13,415.91 

35.461.35 

2,659.60 

5-31 

-11. 

134,687.SS 

20,512.93 

8,891.86 

666.89 

5-31 

-12. 

138,731.94 

12,750.23 

16,794.29 

1,259.57 

5-31 

-13. 

.. 520,185.48 

41.419.5S 

6.677.28 

500.80 

5-31 

-14. 

.. 492,129.83 

39,013.81 

10,958.16 

821.86 

5-31 

-15. 

.. 477,447.06 

36.910.73 

22,226.96 

1,667.02 

5-31 

-16. 

.. 467,028.15 

35,808.53 

25.389.62 

1,940.22 

5-31 

-17. 

.. 461,575.54 

34,922.56 

29,469.95 

2,210.25 

5-31 

-18. 

.. 457,112.03 

37,063.14 

32,599.63 

2,444.98 

12-31 

-18. 

444,912.46 

23,096.90 

10.S97.33 

802.28 

12-31 

-19. 

.. 447,706.64 

39,090.40 

41,884.58 

3,141.34 

12-31 

-20. 

.. 474,267.54 

42,657.37 

69,218.27 

5,191.37 

12-31 

-21. 

.. 546,342.73 

50,919.27 

122.992.46 

9,224.43 

12-31 

-22 

.. 549.546.56 

36,969.61 

37,S56.47 

1,419.62* 


Total. 




33,950.24 



Factory Fixtures. 



5-31 

-11. 

.. 104,020.97 

1,914.15 

3.0S1.29 

231.09 

5-31 

-12. 

95,996.65 

11,981.32 

3.957.00 

296.78 

5-31 

-13. 

.. 362,111.03 

2S.799.00 

6.923.42 

519.25 

5-31 

-14. 

339,616.94 

27,158.33 

4,664.24 

349.82 

5-31 

-15. 

.. 316,061.5S 

25.471.27 

1,915.91 

143.62 

5-31 

-16. 

.. 299,687.09 

23,704.62 

7.330.13 

549.76 

5-31 

-17. 

.. 303,935.82 

22.752.50 

27,001.23 

2,025.10 

5-31 

-18. 

.. 302,000.99 

47.213.77 

45,27S.94 

3,395.91 

12-31 

-IS. 

.. 296,630.87 

14.769.65 

9.399.53 

704.97 

12-31 

-19. 

.. 330.09S.04 

27,747.41 

61,214.58 

4,591.09 

12-31 

-20. 

.. 361,337.02 

31,826.32 

63,065.30 

4,720.90 

12-31 

-21. 

.. 348,337.97 

31,637.17 

21.374.60 

1,603.10 

12-31 

-22. 

.. 363,273.57 

30.S67.72 

45,743.32 

1,715.38* 


Total. 20, S55.75 


Total. 20, S55.75 

* Y 2 rate (averaged). 

Amount deducted on Store Fixtures as per returns. 56,299.95 

on Factory Fixtures, on returns. 36,393.81 

Total deducted.. 92,693.76 

Allowed on Store Fixtures. $33,950.24 

“ “ Factory Fixtures. 20,855.75 

-- 54,805.99 


Amount Disallowed 


37,887.77 
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61 Exhibit Introduced after Hearing by Stipulation of Counsel. 

Schedule of Depreciation. 


Store Fixtures, and Factory Fixtures attached to Revenue Agent’s 

His Examination for the Year 1923. 


Report of 


1923. 

Actual Cost 

ivA 

Depreci 

ation 

Store Fixtures. 

Additions. 

Allow 

666 

ed. 

5-31-11. 

. 8,891.86 

.89 

5-31-12. 

. 16,794.29 

1,259 

.57 

5-31-13. 

. 6,677.28 

.80 

5-31-14. 

. 10,958.16 

8211 

.86 

5-31-15. 

. 22,226.96 

1,667 

.02 

5-31-16. 

. 25,389.62 

1,940 

.22 

5-31-17. 

. 29,469.95 

2,210 

.25 

5-31-18. 

. 32,599.63 

2,444 

802 

.98 

12-31-18. 

. 10,897.33 

.28 

12-31-19. 

. 41,884.58 

3,141 

.34 

12-31-20. 

. 69,218.27 

5,191 

.37 

12-31-21. 

. 122,992.46 

9,224 

.43 

12-31-22. 

. 37,856.47 

2,839 

.25 

12-31-23. 

. 111,249.87 

4,171 

.87* 

Total. 


36,882 

.13 

5-31-11. 

Factory Fixtures. 

. 3,081.29 

231J 09 

5-31-12. 

. 3,957.00 

296. 

78 

5-31-13. 

. 6,923.42 

519. 

25 

5-31-14. 

. 4,664.24 

349. 

82 

5-31-15. 

. 1,915.91 

143. 

62 

5-31-16. 

. 7,330.13 

549. 

76 

5-31-17. 

. 26,001.23 

2,025. 

10 

5-31-18. 

. 45,278.94 

3,395. 

91 

12-31-18. 

. 9,399.53 

704.96 

12-31-19. 

. 61,214.58 

4,591. 

09 

12-31-20. 

. 63,065.30 

4,729.90 

12-31-21. 

. 21,374.50 

1,603. 

10 

12-31-22. 

. 45,743.32 

3,430. 

75 

12-31-23. 

. 27,583.39 

1,034. 

38* 

Total 


23,605. 

51 

* l /2 rate (averaged). 
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62 Exhibit B. 

Exhibit Introduced After Hearing by Stipulation of 

Counsel. 

Schedule of Depreciation Attached to Revenue Agent’s 
Report of His Examination for the Year 1924. 

'Lease 508 Fifth Avenue, 


New York. 

160,000.00 


5,079.37 

Machinery and Equipment 

554,338.94 



Less Automobiles . 

28,189.98 


. 

• 

526,148.96 

71/2% 

39,461.17 

Additions 1924 . 

Store Fixtures . 

90,213.95 

888,274.15 

704,185.80 

avgd. 

3,383.02 

Less depreciation . 




184,088.35 

7 y 2 % 

13,806.63 

Additions 1924 . 

68,702.00 

avgd. 

2,576.32 

Automobiles.. 

28,189.98 

25% 

7,047.49 

71,354.00 

Depreciation Claimed ... 



105,504.40 

34,150.40 


'In decision by Board of Tax Appeals September 10, 
1927—2641 appreciation of Store Fixtures of $704,185.80 
was disallowed and depreciation on value of lease of Fifth 
Avenue property was allowed as above shown. 

63 The above and foregoing constitutes a statement in 
simple condensed form of all the evidence introduced 
before the United States Board of Tax Appeals essential 
to a decision of the questions presented by the petitioner’s 
appeal in the above-entitled cause. 

LAWRENCE P. MATTINGLY, 
Attorney for Petitioner, 
Southern Building , Washington , D. C. 

Agreed to on behalf of respondent. 

C. M. CHAREST, 
Counsel for Respondent. 

[Stamp:] Approved and ordered filed this 14 day of 
Jany., 1933. i(s.) C. Rogers Arundell, Member. 
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64 Filed Julv 20, 1931. 

United States Board of Tax Appeals. 

Docket Nos. 28369, 39154 and 39841. j 

Huyler’s Incorporated, Petitioner, 

v. I 

Commissioner of Internal Revenue, Respondbnt. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties to the above-entitled cause, by and through their 
respective attorneys of record, that the attached photostat 
copies of Internal Revenue Agents’ reports may be ad¬ 
mitted in evidence with the same force and effect ^s if of¬ 
fered and admitted at the hearing of the appeal; provided 
however that they are offered and admitted in evidence for 
the sole purpose of showing the basis upon which the re¬ 
spondent has predicated his action in determining! the de- 
ficiencv in controversy. 

‘(Signed) LAWRENCE P. MATTINGLY, 

Attorney for Petitioner. 

(Signed) C. M. CHAREST, 

Attorney for Respondent. 


(Here follows photolithograph, side folio 65J) 


66 Huylers, Inc. 

Exhibit “J”. 
Schedule of Depreciation. 

1923 

Actual cost Depreciation 


Store fixtures. additions. allowed. 

5—31—11. 8,891.86 666.89 

5-31-12. 16,794.29 1,259.57 

5-31-13. 6,677.28 500.80 

5-31-14. 10,958.16 821.86 

5-31-15 . 22,226.96 1,667.02 

5-31-16. 25,389.62 1,940.22 

5-31-17 . 29,469.95 2,210.25 

5-31-18 . 32,599.63 2,444.98 

12-31-18. 10,897.33 802.28 

12-31-19. 41,884.58 3,141.34 

12-31-20. 69,218.27 5,191.37 

12-31-21. 122,992.46 9,224.43 

12-31-22 . 37,856.47 2,839.25 

12-31-23. 111,249.87 4,171.87 — ^ rate 


Total. 36,882.13 


i 

1 7X% 


(averaged) 
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Factory Fixtures. 


7H% 


Actual cost 


Store fixtures. additions. 

5-31-11. 3,081.29 

5-31-12. 3,957.00 

5-31-13 . 6,923.42 

5-31-14 . 4,664.24 

5-31-15. 1,915.91 

5-31-16 . 7,330.13 

5-31-17 . 27,001.23 

5-31-18. 45,278.94 

12-31-18. 9,399.53 

12-31-19. 61,214.58 

12-31-20. 63,065.30 

12-31-21. 21,374.60 

12-31-22. 45,743.32 

12-31-23. 27,583.39 


Depreciation 

allowed. 

231.09 

296.78 

519.25 

349.82 

143.62 

549.76 

2,025.10 

3,395.91 

704.96 

4,591.09 

4,729.90 

1,603.10 

3,430.75 

1,034.38 — Vi rate (averaged) 


Total. 23,605.51 


67 Huvlers, Inc. 

Exhibit “J” (Continued). 

Schedule of Depreciation. 

Amount deducted on Store Fixtures as per return.... 
Amount deducted on Factory Fixtures as per return.. 

Total deducted. 


Allowed on store fixtures. 36.882.13 

Allowed on factory fixtures. 23,605.51 


Excessive disallowed 


63,047.69 

35,932.00 


98,979.69 


60,4S7.64 


$38,492.05 


68 A-5 

Exhibit B 
Depreciation 1924 

•Lease 50S Fifth Avenue, New York. 160,000.00 5,079.73 

Machinery and Equipment. 554,338.94 

Less automobiles. 28,189.9S 


: 526,14S.96 7'A% 39,461.17 

Additions 1924. 90,213.95 avgd. 3,383.02 

Store Fixtures. 888,274.15 

Less appreciation*. 704,185.80 

184,088.35 7H% 13,S06.63 

Additions 1924. 68,702.00 avgd. 2,576.32 

Automobiles. 2S, 189.98 25% 7,047.49 


Total. 71,354.00 

Depreciation Claimed. 105,504.40 

34,150.40 


• In decision by Board of Tax Appeals September 10* 1927—2641 appreciation 
of Store Fixtures of $704,185.80 was disallowed and depreciation on value of lease 
of Fifth Avenue property was allowed as shown above. 
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69 [Stamp:] United States Board of Tax Appeals. 
Filed Jan. 11, 1933. j 

United States Board of Tax Appeals. 

I 

Docket Nos. 28369, 29154, 39841. j 
Huyler’s, Incorporated, Petitioner, 


Commissioner of Internal Revenue, 

Preecipe for Record. 

Filed January 9, 1933. 

To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the United States Court of Appeals 
of the District of Columbia, with reference to petition for 
review heretofore filed by the petitioner in the abovb cause, 
a transcript of the record in the above cause, prepared and 
transmitted as required by law and by the rules lof said 
Court, and to include in said transcript of record the fol¬ 
lowing documents or certified copies thereof, to wit j 

(1) The docket entries of all proceedings before the 
Board of Tax Appeals. 

(2) Pleadings before the Board of Tax Appeals as fol¬ 
lows : 

(a) Amended petitions with exhibits (deficiency letters) 
docket numbers 28369, and 29154, filed April 30, 1929. 

(b) Petition with exhibits (deficiency letter), docket 

number 39841, filed July 17, 1928. | 

70 (c) Answers of the respondent to the amended 

petitions, docket numbers 28369 and 2915^, filed 
October 24,1929. 

1 • • I 

(d) Answer of respondent to petition, docket if umber 
39841, filed September 13, 1928. ! 

(3) The findings of fact and opinion of the Board of 
Tax Appeals. 

(4) The decision of the Board of Tax Appeals. 

(5) The petition for review, filed by the petitioner, in the 
above cause. 


Respondp 


nt. 
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(6) The statement of evidence with that part of Exhibit I 
beginning on page 20 of the exhibit with “Prior to 1912,” 
and continuing to the bottom of page 24 of the exhibit and 
page 1 of Exhibit II. 

(7) Stipulation filed with the Board of Tax Appeals 
July 20,1931 and page numbered 28 of the attached copy of 
Internal Revenue Agent’s report covering the year 1922, 
pages numbered 19 and 20 of the attached copy of Inter¬ 
nal Revenue Agent's report covering the year 1923, and 
page numbered 5 of the attached copy of Internal Revenue 
Agent’s report covering the year 1924. 

(8) This Praecipe. 

LAWRENCE P. MATTINGLY, 

Attorney for Petitioner. 

Service of a copy of the foregoing is hereby acknowl¬ 
edged this 11th day of Januarv, 1933. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

71 United States Board of Tax Appeals, Washington. 

Docket No-. 28369, 29154 and 39S41. 

Huyler’s, Incorporated, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gantble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 70, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on tile and of record in my office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 1st day of 
February, 1933. 

[Seal U. S. Board of Tax Appeals.] 

, B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 
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72 United States Board of Tax Appeals. 

Docket Nos. 28369, 29154, 39841. 

Huyler’s, Incorporated, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

I 

Upon motion of counsel for petitioner, it is 
Ordered that the time for preparation of the Evidence 
and for transmission and delivery of the record shir peti¬ 
tion for review of the above entitled proceeding in the 
Court of Appeals of the District of Columbia bd and it 
is herebv extended to October 18, 1932. | 

(Signed) LOGAN MORRI$, 

Member. 

Dated Washington, D. C., September 16, 1932. j 

Now, Feb. 26, 1935, the foregoing order certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] | 

B. D. GAMBLE], 

Clerk , Board of Tax Appeals. 

73 United States Board of Tax Appeals. j 

Docket Nos. 28369, 29154 and 39S41. i 

Huyler’s, Incorporated, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
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for review of, the above entitled proceeding in the Court 
of Appeals for the District of Columbia, be and it is hereby 
extended to October 28, 1932. 

(Signed LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Oct. 15, 1932. 

id. 

Now, Feb. 26, 1935, the foregoing order certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

i Clerk, Board of Tax Appeals. 

74 United States Board of Tax Appeals 

Dated Washington, D. C., October 26, 1932. 

Docket Nos. 28369, 29154, 39841. 

Huyler’s, Incorporated, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for petitioner, it is 

Ordered that the time for preparation of the evidence 
and for transmission and delivery of the record sur peti¬ 
tion for review of the above entitled proceeding in the 
Court of Appeals of the District of Columbia be and it 
herebv extended to November 28, 1932. 

* (Signed) JOHN M. STERNHAGEN, 

Member. 

Dated Washington, D. C., October 26,1932. 

Now, Feb. 26^ 1935, the foregoing order certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk , Board of Tax Appeals. 
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I 


75 United States Board of Tax Appeals, j 

Docket Nos. 28369, 29154 and 39841. j 
Huyler’s, Incorporated, Petitioner, 


v. 

Commissioner of Internal Revenue, 

Order Enlarging Time. 


i 

Respond 


ent. 


Upon motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the Evidence 
and for transmission and delivery of the record si ur peti¬ 
tion for review of the above entitled proceeding by the 
Court of Appeals of the District of Columbia, b^ and it 
is herebv extended to December 28, 1932. 

(Signed) LOGAN MORRIS, 

Mefnber. 

Dated Washington, D. C., November 25, 1932. j 

id. 

Now, Feb. 26,1935, the foregoing order certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE}, 
Cleric , Board of Tax Appeals. 


Endorsed on cover: Board of Tax Appeals. Np. 6422. 
Huyler’s Incorporated, petitioner, vs. Guy T. Helvering, 
Commissioner of Internal Revenue. United Stated Court 
of Appeals for the District of Columbia. Filed Feb. 27, 
1935. Henry W. Hodges, Clerk. 
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